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Rights  of  Beneficiaries,  Next  of  Kin,  Credi- 
tors, and  Others  to  Life  Insurance  Policies 
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Paper  read  before  the  Association  of  Life  Insurance  Counsel,  May  24, 
1917,  by  George  B.  Young,  Counsel  of  the  National  Life  Insurance 
Company  of  Montpelier,  Vermont. 

The  right  to  the  proceeds  of  life  insurance  policies  under 
the  laws  of  Maine  is  largely  affected  by  certain  statutes  which 
have  been  in  force  in  that  jurisdiction  for  many  years  and  which 
have  made  such  proceeds  a  peculiar  class  of  property,  subject 
to  exceptional  rules  of  transfer  and  distribution. 

Statutes. 

These  statutes  are  Revised  Statutes  of  1903,  Chapter  77, 
Section  19,  as  amended  by  Chapter  74  of  the  Laws  of  1905; 
Chapter  68,  Section  1;  Chapter  66,  Section  49,  Clause  4;  and 
Chapter  49,  Section  106. 

Chapter  77,  Section  19,  as  amended,  reads: 

"Sec.  19.  Money  received  for  insurance  on  his  life, 
deducting  the  premium  paid  therefor  within  three  years 
with  interest,  does  not  constitute  a  part  of  his  estate  for 
payment  of  debts,  or  for  purposes  specified  in  Section  1  of 
Chapter  68,  when  the  intestate  leaves  a  widow  or  issue,  but 
descends,  one-third  to  his  widow  and  the  remainder  to  his 
issue;  if  no  issue,  the  whole  to  the  widow,  and  if  no  widow, 
the  whole  to  the  issue.  It  may  be  disposed  of  by  will;  but 
in  case  the  estate  is  insolvent,  such  disposition  by  will  shall 
be  limited  to  the  distribution  of  such  money  among  the 
widow  and  issue  in  such  proportions  as  the  testator  may 
designate. 

"Money  received  for  insurance  on  the  life  of  a  woman, 
deducting  the  premium  paid  therefor  within  three  years 
with  interest,  does  not  constitute  a  part  of  her  estate  for 
payment  of  debts,  or  for  purposes  specified  in  Section  1  of 
Chapter  68,  when  the  intestate  leaves  a  widower  or  issue, 
but  descends,  one-third  to  her  widower  and  the  remainder  to 
her  issue;  if  no  issue,  the  whole  to  the  widower,  and  if  no 
widower,  the  whole  to  the  issue.    It  may  be  disposed  of  by 


1 


will;  but  in  case  the  estate  is  insolvent,  such  disposition  by 
will  shall  be  limited  to  the  distribution  of  such  money 
among  the  widower  and  issue  in  such  proportions  as  the 
testatrix  may  designate." 

The  first  paragraph  of  this  statute  was  originally  Chapter  114 
of  the  Laws  of  1844,  approved  March  21,  1844,  and  was  as 
follows : 

"Sec.  1.  Whenever  upon  the  death  of  any  person  who 
shall  leave  a  widow  and  issue,  or  either,  upon  whose  decease 
any  sum  or  sums  of  money  shall  become  due,  on  account  of 
any  insurance  on  his  life,  obtained  and  effected  by  said 
deceased  person,  such  sum  of  money  which  is  over  and  above 
the  amount  of  premium  paid  by  said  deceased,  for  such 
insurance,  together  with  interest  on  said  premium  from  the 
time  paid,  to  the  decease  of  such  insured,  provided  said 
premium  shall  have  been  paid  within  three  years  previous 
to  said  decease,  shall  not  make  any  part  of  the  estate  of  the 
deceased  to  be  applied  to  the  payment  of  the  debts  of  the 
deceased,  on  settlement  of  his  estate,  or  any  of  the  purposes 
named  in  the  first  section  of  Chapter  109  of  the  Revised 
Statutes,  but  the  same  shall  be  distributed,  if  the  deceased 
died  intestate,  without  diminution  as  provided  in  the 
sections  following. 

"Sec.  2.  If  the  intestate  leave  a  widow  and  issue,  the 
widow  shall  be  entitled  to  one- third  part  of  said  sum,  and  the 
issue  the  remainder;  and  if  more  than  one  child,  then  such 
issue  to  share  equally  said  remainder. 

"Sec.  3.  If  the  intestate  leave  no  issue,  then  the  widow 
shall  be  entitled  to  the  whole  sum  as  aforesaid.  And  if  no 
widow,  then  the  whole  of  said  sum  shall  belong  to  the  issue 
equally,  provided,  that  nothing  herein  contained  shall  pre- 
vent such  person  from  providing,  by  will,  for  the  distribu- 
tion of  such  sum,  among  his  widow  and  issue,  or  either  of 
them,  in  any  other  proportion  but  such  testamentary  dis- 
position shall  be  carried  into  full  effect  notwithstanding  the 
insolvency  of  the  estate." 

This  act  was  brought  forward  in  the  revision  of  1857  into 
Chapter  75  of  R.  S.  of  1857,  relating  to  title  by  descent,  and 
became  Section  10  of  said  chapter  under  the  heading  "Descent 
of  Personal  Property"  in  the  following  form: 

"Sec.  10.  A  sum  of  money  received  for  insurance  on  his 
(intestate's)  life,  deducting  the  premium  paid  therefor 
within  three  years  with  interest,  does  not  constitute  a  part 
of  his  estate  for  payment  of  debts,  or  for  purposes  specified 
in  the  first  section  of  Chapter  66,  when  the  intestate  leaves 
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a  widow  or  issue,  but  descends  one-third  to  his  widow  and 
the  remainder  to  his  issue;  if  no  issue,  the  whole  to  the 
widow,  and  if  no  widow,  the  whole  to  the  issue.  It  may  be 
disposed  of  by  will,  though  the  estate  is  insolvent." 

This  statute  in  the  same  form  was  carried  forward  into  the 
Revised  Statutes  of  1871,  Chapter  75,  Section  10,  and  except 
for  the  first  three  words  was  carried  into  the  Revised  Statutes 
of  1883,  Chapter  75,  Section  10,  in  the  same  form,  and  into 
the  Revised  Statutes  of  1903,  Chapter  77,  as  Section  19,  in 
substantially  the  same  form  except  that  the  last  sentence 
reads  as  follows: 

"It  may  be  disposed  of  by  will;  but  in  case  the  estate  is 
insolvent  such  disposition  by  will  shall  be  limited  to  the 
distribution  of  such  money  among  the  widow  and  issue  in 
such  proportions  as  the  testator  may  designate." 

thus  restoring  to  the  text  substantially  the  language  of  the 
original  act  of  1844.  Much  of  the  uncertainty  and  litigation 
as  to  the  construction  of  this  statute  might  have  been  avoided, 
had  the  revisers  in  1857  not  omitted  the  important  clause  in 
the  original  statute  restricting  the  right  to  will  such  insurance 
proceeds. 

In  1905  the  legislature  passed  Chapter  74,  "An  Act  to 
amend  Section  19  of  Chapter  77  of  the  Revised  Statutes  relating 
to  title  by  descent,"  which  added  the  second  paragraph  of  the 
section,  so  that  Section  19  as  amended  reads  as  it  first  appears 
in  this  paper. 

By  this  amendment  of  1905  the  proceeds  of  insurance  on 
the  life  of  a  married  woman  are  distributed  in  the  same  manner 
as  those  on  the  life  of  a  man  and  the  husband  and  wife  are 
placed  on  an  equal  footing  in  this  regard. 

Section  1,  Chapter  109,  R.  S.  of  1841,  referred  to  in  the 
above  Act  of  1844,  relates  to  the  distribution  of  insolvent 
estates  and  has  been  brought  forward  with  little  change  as 
Section  1,  Chapter  66,  R.  S.  of  1857,  1871,  and  1883,  and  as 
Section  1  of  Chapter  68  of  R.  S.  of  1903.  This  section,  as  it 
appeared  in  the  Statutes  of  1841,  provides  that  an  insolvent 
estate,  after  the  payment  of  the  expenses  of  the  funeral  and 
of  administration  shall  be  appropriated: 

First:  to  the  allowance  made  to  the  widow  and  children; 

Second:  to  the  expenses  of  the  last  sickness; 

Third:  to  debts  preferred  under  the  laws  of  the  United 
States; 


Fourth:  to  public  rates  and  taxes  and  money  due  the 
State ; 

Fifth :  to  all  other  debts ;  ■ 
each  class  to  be  paid  in  full  before  anything  is  paid  to  the 
next  class. 

This  section  has  remained  the  same  in  substance  to  the 
present  time  except  that  in  the  revision  of  1903  the  words 
"or  widower"  have  been  added  after  "widow"  in  the  first 
clause. 

Section  2  of  this  chapter  exonerates  the  administrator 
from  liability  for  any  debts  in  the  fifth  class,  if  the  first  four 
classes  absorb  all  the  funds  of  the  estate,  without  making  a 
representation  of  insolvency. 

Burgess  vs.  Young,  97  Maine,  387,  390. 

Chapter  66,  R.  S.  1903,  relates  to  executors  and  Section  49 
is  as  follows: 

"Sec.  49.  The  following  articles  shall  be  omitted  in 
making  the  inventory,  and  shall  not  be  administered  upon 

as  assets: 

"I.  All  the  articles  of  apparel  or  ornament  of  the  widow, 
according  to  the  degree  and  estate  "of  her  husband,  and  the 
apparel  and  school  books  of  minor  children  of  the  deceased. 

"II.  The  apparel  of  the  deceased,  not  exceeding  one 
hundred  dollars  in  value,  if  he  left  a  widow  and  minor 
children,  or  either,  in  which  case  she  or  they  are  entitled  to 
such  apparel. 

"III.  Such  provisions  and  other  articles,  not  exceeding 
fifty  dollars  in  value,  as  have  necessarily  been  consumed  in 
the  family  of  the  deceased  before  the  appraisal  of  such 
estate. 

"IV.  Any  money  becoming  due  on  the  death  of  the 
deceased  from  an  insurance  on  his  life  effected  by  him,  after 
deducting  the  amount  of  premium  paid  therefor  within 
three  years,  with  interest,  provided,  that  such  deceased 
left  a  widow  or  issue ;  but  such  money  shall  be  disposed  of  as 
provided  by  Section  19,  of  Chapter  77." 

This  was  Section  48  of  Chapter  64,  R.  S.  of  1883,  and  has 
been  in  force,  including  clause  IV,  since  the  revision  of  1857, 
and  has  been  the  law  since  1844. 

Section  106,  Chapter  49,  R.  S.  1903,  reads: 

"Sec.  106.  Life  and  accident  policies,  and  the  money 
due  thereon  are  exempt  from  attachment,  and  from  all 
claims  of  creditors,  during  the  life  of  the  insured,  when  the 
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annual  cash  premium  paid  does  not  exceed  one  hundred 
and  fifty  dollars;  but  when  it  exceeds  that  sum  and  the 
premium  was  paid  by  the  debtor,  his  creditors  have  a  lien 
on  the  policies  for  such  sum  over  one  hundred  and  fifty 
dollars  a  year,  as  the  debtor  has  paid  for  two  years,  subject 
to  any  pledge  or  assignment  thereof  made  in  good  faith." 

This  last  section  was  originally  a  part  of  Chapter  156  of 
the  Acts  of  1870,  "An  Act  concerning  insurance  and  insurance 
companies,"  Section  20  of  which  read  as  follows: 

"Sec.  -20,  All  life  policies  and  money  due  on  the  same 
are  exempt  from  attachment  and  from  all  claims  of  creditors 
during  the  life  of  the  insured,  where  the  annual  cash  pre- 
mium paid  does  not  exceed  one  hundred  and  fifty  dollars; 
and  when  it  exceeds  that  sum,  if  the  premium  has  been  paid 
by  the  debtor,  his  creditors  have  a  lien  on  the  policy  or 
policies  for  such  an  amount  in  excess  of  one  hundred  and 
fifty  dollars  per  year  as  the  debtor  may  have  paid  for  two 
years,  subject,  however,  to  any  pledge  or  assignment 
thereof  made  in  good  faith." 

This  statute  became  Section  65  of  Chapter  49  of  the  Revised 
Statutes  of  1871  in  the  following  language: 

"Sec.  20.  All  life  policies  and  money  due  thereon  are 
exempt  from  attachment  and  from  all  claims  of  creditors 
during  the  life  of  the  insured,  when  the  annual  cash  pre- 
mium paid  does  not  exceed  one  hundred  and  fifty  dollars; 
but  when  it  exceeds  that  sum,  and  the  premium  has  been 
paid  by  the  debtor,  his  creditors  have  a  lien  on  the  policies 
for  such  sum  over  one  hundred  and  fifty  dollars  per  year  as 
the  debtor  has  paid  for  two  years,  subject  to  any  pledge  or 
assignment  thereof  made  in  good  faith." 

This  section  was  amended  by  Laws  of  1881,  Chapter  17, 
and  as  so  amended  became  Section  94  of  Chapter  49,  R.  S.  1883, 
and  Section  106  of  Chapter  49,  R.  S.  1903. 

It  is  to  be  noted  that  the  exemption  from  attachment  is 
now  extended  to  the  proceeds  of  accident  as  well  as  of  life 
insurance. 

The  segregation  of  the  proceeds  of  life  insurance  into  a 
separate  and  special  fund,  distinct  from  the  assets  of  the  estate 
of  insured,  has  been  followed  in  the  treatment  of  other  property 
of  a  similar  nature  accruing  upon  the  death  of  decedent,  as 
appears  from  the  following  statutes : 

Section  70  of  Chapter  48  of  the  Revised  Statutes  of  1903, 
relating  to  building  and  loan  associations,  contains  the  following : 
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"Moneys  received  for  the  shares  of  a  deceased  share- 
holder, or  the  shares  themselves,  as  the  case  may  be,  shall 
descend  to  the  same  persons  and  be  distributed  in  the  same 
manner  as  money  received  from  a  policy  of  life  insurance  on 
the  life  of  a. deceased  person." 

Section  130  of  Chapter  49  of  the  same  Revised  Statutes, 
relating  to  casualty  insurance,  is  as  follows: 

"Sec.  130.  The  money  or  other  benefit,  charity,  relief  or 
aid  [to  be  paid,  provided  or  rendered  by  any  corporation 
authorized  to  do  casualty  insurance  business  on  the  assess- 
ment plan  under  this  chapter  shall  not  be  liable  to  attach- 
ment by  the  trustee  or  other  process,  and  shall  not  be 
seized,  taken,  appropriated  or  applied  by  any  legal  or 
equitable  process,  or  by  operation  of  law,  to  pay  any  debt 
or  liability  of  a  policy  or  certificate  holder,  or  any  beneficiary 
named  therein.  The  beneficiary  named  in  any  certificate 
may  be  changed  by  the  insured  at  any  time  under  such 
regulations  as  the  corporation  may  prescribe." 

Section  148  of  the  same  Chapter  49,  relating  to  fraternal 
beneficiary  associations,  is  as  follows : 

"Sec.  148.  The  money  or  other  benefit,  charity,  relief  or 
aid  to  be  paid,  provided  or  rendered,  or  which  has  been 
paid,  provided  or  rendered  by  any  fraternal  beneficiary 
association  authorized  to  do  business  under  this  chapter, 
and  as  herein  provided,  shall  not  be  liable  to  attachment  by 
trustee  or  other  process,  and  shall  not  be  seized,  taken, 
appropriated  or  applied  by  any  legal  or  equitable  process, 
nor  by  operation  of  law,  to  pay  any  debt  or  liability  of  a 
certificate  holder,  or  any  beneficiary  thereof,  existing  at  the 
death  of  such  holder." 

Decisions. 

The  first  time  that  this  statute  relating  to  the  disposition 
of  money  received  from  insurance  on  life  seems  to  have  come 
before  the  courts  of  Maine  for  consideration  was  in  the  case  of 
Lee  vs.  Chase,  58  Maine,  432,  in  1870. 

This  was  an  action  by  the  wife  of  A.  J.  Lee,  the  insured, 
to  recover  one-third  the  amount  of  insurance  collected  by 
defendant  under  an  assignment  by  insured  to  him  as  trustee 
for  two  children  of  insured.  The  administrator  did  not  in- 
ventory the  insurance  as  a  part  of  the  estate  and  the  defendant 
as  guardian  of  the  children  did  inventory  it  as  their  estate. 
For  some  time  before  death  of  insured  the  policy  was  in  the 
possession  of  the  wife, — the  plaintiff  in  this  suit.    The  validity 
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of  the  assignment  was  in  issue.  The  estate  was  insolvent. 
The  policy  was  payable  to  the  personal  representatives  of  the 
insured.    The  court  said : 

"The  claim  against  the  insurance  company  upon  their 
policy  was  a  claim  due  the  estate,  if  not  previously  assigned. 
The  administrator  was  bound  to  collect  it.  When  col- 
lected, the  ,  administrator  was  to  deduct  the  premiums 
according  to  the  statute,  and  the  residue  was  to  be  dis- 
tributed in  accordance  with  the  statutory  provisions  on  the 
subject.  The  plaintiff's  claim  would  be  through  the  probate 
office  and  after  distribution. 

"Now,  the  policy  in  question  belonged  to  the  estate,  or 
it  did  not. 

"  If  it  did  not  belong  to  the  estate,  but  had  been  previously 
assigned  in  good  faith,  then  neither  the  administrator  nor 
the  plaintiff  had  any  claim  upon  the  money  collected  by  the 
assignee. 

"If  the  money  belonged  to  the  estate,  and  the  defendant 
collected  the  money  without  authority,  then  the  claim  may 
still  be  enforced  against  the  insurance  company.  .  .  .  But 
the  plaintiff  is  not  the  proper  party  to  contest  the  assign- 
ment, whether  fraudulent  or  not  The  whole  estate,  and 
those  having  a  right  to  the  funds,  are  interested.  The 
plaintiff  at  most  represents  but  a  third.  The  legal  repre- 
sentative of  the  estate  is  the  proper  party  to  any  litigation, 
when  the  assets  of  the  estate  are  to  be  recovered  for  its 
benefit.  The  premiums  and  interest  for  three  years  thereon 
belong  to  the  general  assets,  and  are  a  part  of  the  fund  for 
the  payment  of  debts.  The  residue  is  to  be  distributed 
between  the  widow  and  the  children  of  the  intestate.  The 
administrator  represents  all  those  rights  and  unites  in 
himself  all  those  interests.  Upon  him  alone  the  law  devolves 
the  duty  of  their  protection  and  enforcement.  He  only  can 
give  a  valid  discharge." 

The  statute  was  next  under  consideration  in  Hathaway 
against  Sherman,  61  Maine,  466,  in  1872.  The  questions 
presented  arose  in  an  action  to  construe  the  will  of  James  M. 
Hathaway,  the  insured  and  the  testator.  By  his  will  he  gave 
certain  specific  bequests  and  willed  the  residue  by  a  general 
clause,  none  of  which  specifically  referred  to  the  funds  received 
from  insurance  as  a  part  of  his  estate.  The  estate  consisted 
of  certain  real  estate,  subject  to  mortgage,  certain  personal 
property  consisting  of  furniture,  library,  etc.  and  life  insurance 
policies.  The  life  insurance  consisted  of  one  policy  for  $1,000 
payable  to  his  wife,  one  policy  for  $1,000  payable  to  his  son, 
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James  N.,  on  which  he  had  paid  in  premiums  within  three 
years  $192.02,  and  three  other  policies  on  his  own  life  payable 
to  himself  or  his  administrator.  The  questions  presented  re- 
lated to  the  disposition  of  the  proceeds  of  these  various  life 
insurance  policies. 

The  court,  after  reviewing  various  statutes  affecting  the 
matter,  including  the  ones  herein  referred  to,  among  other 
things  said: 

"That  it  is  the  policy  of  the  law  to  subject,  with  the 
exception  of  these  trifles,  all  that  can  be  fairly  called  the 
property  of  the  deceased  (even  that  which  was  by  law 
exempt  from  attachment  and  seizure  on  execution  for  debt 
in  his  lifetime)  '  to  the  purposes  specified  in  the  first  section 
of  Chapter  66,'  and  consequently  to  the  payment  of  his 
debts,  is  shown  by  numerous  provisions  to  that  end.  In 
laying  down  rules  for  the  descent  of  the  real  estate  of  persons 
deceased  intestate  it  is  first  expressly  made  subject  to  the 
payment  of  debts." 

The  court  then  states  that  the  personal  estate  is  also  made 
subject  first  to  the  payment  of  debts  and  that  the  claims  of 
devisees  or  legatees  are  entirely  postponed  to  those  of  creditors, 
and  quotes  from  the  Revised  Statutes,  Chapter  74,  Section  7, 
that  "no  part  of  the  estate  can  be  exempt  from  liability  for 
payment  of  debts  if  required." 

The  court  then  proceeds : 

"In  marked  contrast  to  what  appears  to  be  the  general 
purport  and  design  of  the  statutes  regulating  the  disposition 
to  be  made  of  the  property  of  persons  deceased,  stands  this 
provision  first  above  quoted  touching  the  disposition  to  be 
made  of  the  proceeds  of  life  insurance  policies.  Ch.  75, 
vSec.  10. 

"A  hasty  reading  of  this  section,  without  reference  to 
other  statute  provisions,  would  be  likely  to  carry  the  idea 
that  any  sum  of  money  thus  accruing  after  death,  however 
large  in  proportion  to  the  estate  left  by  the  decedent  at  his 
death,  no  matter  what  the  condition  of  his  estate  as  to 
indebtment,  was  not  to  be  subject  to  the  payment  of  his 
debts,  but  might  be  disposed  of  by  him  in  his  will  to  whom- 
soever he  pleased,  precisely  as  he  might  dispose  of  any 
surplus  property  after  his  debts  were  paid. 

"A  little  consideration,  however,  satisfies  us  that  there 
are  conditions  and  limitations  here  which  must  not  be  over- 
looked. 

"It  is  manifest  that  the  legislature  looks  upon  this  fund, 
which  from  its  very  nature  can  never  be  possessed  or  en- 
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joyed  by  the  decedent,  in  a  different  light  from  that  in  which 
they  viewed  his  estate  and  property  generally." 

"As  to  the  conditions  and  limitations  of  the  power  to 
dispose  of  this  fund  by  will,  we  remark,  in  the  first  place, 
that  it  is  only  when  the  insured  leaves  a  widow  or  issue 
that  he  can  exert  any  testamentary  power  whatever  over 
this  fund  if  his  estate  prove  insolvent.  If  he  leaves  neither 
widow  nor  issue,  these  special  provisions  have  no  application 
to  his  case  at  all.  The  fund  is  to  be  inventoried  by  his 
executor  or  adminstrator  as  part  of  his  assets,  subject  to  the 
payment  of  debts,  and  it  is  only  upon  the  residue,  after 
answering  all  prior  legal  calls,  that  any  testamentary  pro- 
visions he  may  make  will  take  effect. 

"Is  it  conceivable  that  when  the  legislature  have  made 
the  existence  of  a  widow  or  issue  an  essential  condition  to 
the  exercise  of  any  power  over  this  fund  by  an  insolvent 
testator,  they  intended  to  allow  him  to  bestow  it  where  he 
pleased  as  if  he  left  neither  widow,  issue,  nor  creditors? 

"There  is  such  an  inconsistency  here  as  induces  us  to 
believe  that  such  could  never  have  been  the  design." 

After  referring  to  the  Act  of  1 844  and  the  omission  from  the 
revision  of  certain  parts  thereof,  the  court  says : 

"We  think  that  if  the  legislature  had  intended  in  the 
revision  so  to  enlarge  this  testamentary  power,  as  to  permit 
the  insolvent  testator  to  divert  the  fund  or  any  part  of  it 
from  his  widow  or  issue,  they  would  not  have  at  the  same 
time  made  its  existence  still  dependent  upon  his  leaving  a 
widow  or  issue  to  survive  him.  .  .  .  The  object  of  the 
legislature  seems  to  have  been  to  designate  this  very  peculiar 
species  of  property  as  a  disposition  of  his  funds  in  advance, 
which  any  man  may  make  so  firmly,  that,  with  the  excep- 
tion of  certain  premiums  paid  to  secure  it,  the  whole  shall  go 
after  his  death  for  the  benefit  and  enjoyment  of  those  who 
are  in  general  dependent  upon  him  for  support  while  he  lives, 
without  regard  to  the  claims  of  creditors,  and  to  give  him 
power  simply  to  regulate  the  proportions  in  which  it  should 
be  divided  among  those  interested  according  to  his  view  of 
their  necessities  or  their  deserts. 

"We  do  not  think  the  abridgement  in  the  revision 
should  be  construed  as  extending  this  power,  for  the  benefit 
of  any  other  objects  of  his  bounty  to  the  exclusion  of  his 
creditors,  so  long  as  it  remains  an  essential  prerequisite  to 
his  exercise  of  such  power  that  a  widow  or  issue  should 
survive  him.  A  man  who  makes  an  investment  of  this  sort, 
with  these  statutes  before  him,  should  understand  that  he 
makes  it  for  the  exclusive  benefit  of  his  widow  or  issue  or 
some  of  them,  if  they  or  any  of  them  survive  him,  and  that 
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in  case  of  such  survivorship,  his  testamentary  power  over  it 
extends  only  to  the  designation  of  those  among  them  who 
shall  receive  it,  and  the  shares  which  each  or  any  shall  re- 
spectively receive.  This  at  any  rate  must  be  the  construc- 
tion in  all  cases  where,  aside  from  the  fund  thus  created, 
the  estate  is  insolvent,  that  is,  in  all  cases  where  but  for  this 
provision  of  the  statute,  the  decedent  could  make  no  valid 
disposition  of  the  money  as  against  creditors." 

In  considering  the  question  as  to  whether  or  not  a  solvent 
testator  may  dispose  of  such  proceeds  of  insurance  contrary 
to  the  provisions  of  the  statute,  the  court  remarks  that  the 
fact  that  without  such  funds  the  estate  is  not  sufficient  to 
satisfy  the  bequests  is  a  matter  of  small  concern  in  determining 
the  intent  of  the  testator.    The  court  says: 

' '  It  may  be  competent  for  a  solvent  testator  who  leaves 
a  widow  and  minor  children,  to  make  by  his  will  a  different 
disposition  of  his  wearing  apparel  from  that  which  the  law 
would  otherwise  make,  but  assuredly  not  an  article  of  it 
would  be  considered  as  passing  under  a  general  residuary 
clause,  or  as  liable  to  be  sold  for  the  payment  of  legacies 
unless  specifically  so  ordered.  So  with  the  moneys  accruing 
from  life  insurance  policies  after  the  death  of  the  testator. 
If  it  be  held  that  under  the  general  statute  authorizing  the 
disposition  of  property  by  will  a  solvent  testator,  or  one 
whose  estate  would  be  solvent  with  the  addition  of  the  fund 
thus  created,  may  authorize  his  executor  to  use  this  fund  for 
the  payment  of  his  debts,  and  otherwise  dispose  of  it  in  a 
manner  different  from  that  which  the  law  contemplates  or 
will  allow  in  the  case  of  an  insolvent  estate,  we  think,  in 
order  to  effect  his  object,  the  testator  must  use  language 
directly  significant  of  his  intention  in  this  respect;  that, 
classed  by  the  legislature  as  this  fund  is,  it  is  not  to  be 
appropriated  to  the  payment  of  debts  or  of  any  pecuniary 
legacies  couched  in  general  terms  merely,  even  to  the 
widows  or  children,  unless  it  is  expressly  referred  to  as  the 
fund  from  which  such  payment  is  to  be  made,  and  that  it 
does  not  pass  by  any  general  residuary  clause;  in  short, 
that  the  testator's  intention  to  change  the  direction  which 
the  law  gives  to  this  very  peculiar  species  of  property,  is 
not  to  be  inferred  from  general  provisions  in  his  will  the 
fulfillment  of  which  might  require  the  use  of  such  money, 
but  must  be  explicitly  declared. 

"Our  conclusions  in  the  case  at  bar  are,  that  it  is  not 
competent  for  the  executor  to  use  any  part  of  the  moneys 
accruing  from  the  life  insurance  policies,  save  the  premiums 
and  interest  excepted  in  the  statute,  for  the  payment  of 
debts,  allowance  to  widow  or  legacies  bequeathed  in  the  will." 
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In  1876,  in  the  case  of  Cragin  vs.  Cragin,  66  Maine,  517, 
the  court  held  that  proceeds  of  a  life  policy"  for  the  benefit 
of  his  wife  and  children,"  payable  "to  the  said  assured  their 
executors,  administrators  or  assigns,  or  guardian  of  children 
under  age,"  is  no  part  of  a  decedent's  estate,  cannot  be  collected 
by  the  administrator,  is  not  affected  in  any  way  by  provisions 
of  the  Revised  Statutes,  Chapter  75,  Section  10  (Ch.  77,  Sec.  19), 
but  is  payable  in  equal  parts  to  the  widow  and  children,  not  by 
descent  but  by  virtue  of  the  contract.  Had  there  been  in  the 
policy  a  provision  for  an  unequal  distribution  of  the  proceeds 
among  the  payees,  it  would  have  been  binding;  and  each  would 
have  received  the  share  so  provided. 

In  Schribner  vs.  Adams,  73  Maine,  541,  decided  in  1882,  a 
policy  on  the  life  of  George  F.  Adams  was  payable  to  his 
personal  representatives  and  was  by  him  assigned  to  Joseph 
Adams  with  the  consent  of  the  company.  In  considering  to 
whom  the  proceeds  belonged  the  court  sa*id: 

"The  proceeds  of  this  policy,  if  not  assigned  by  George 
F.  Adams,  would  go  under  Revised  Statutes,  Chapter  75, 
Section  10,  to  his  minor  children  after  deducting  the  pre- 
mium paid  therefor  within  three  years  prior  to  his  decease, 
and  would  not  constitute  assets  of  his  estate  for  payment  of 
debts.  But  George  F.  Adams  in  his  lifetime  had  entire 
control  of  it.  It  was  competent  for  him  to  sell  it  to  the 
company,  to  raise  money  by  pledging  it  as  security,  or  to 
use  it  to  secure  those  who  had  contracted  liabilities  in  his 
behalf,  thus  indirectly  securing  his  debts  with  it.  But  any 
remainder  after  the  discharge  of  the  liens  he  placed  on  it 
would  still  inure  to  the  benefit  of  his  children." 

The  court  held  that  his  surviving  children  were  necessary 
parties  to  any  litigation  to  determine  the  right  to  the  fund. 

Portland  vs.  Union  Mutual  Life  Insurance  Company,  79 
Maine,  231,  decided  in  1887,  was  an  action  to  collect  a  tax. 
The  insurance  company  claimed  to  be  exempt  from  local  taxa- 
tion under  the  following  exemption: 

"Personal  property  placed  in  the  hands  of  any  corpora- 
tion as  an  accumulating  fund  for  the  future  benefit  of  heirs 
or  other  persons,  shall  be  assessed  to  the  person  for  whose 
benefit  it  is  accumulating,  if  within  the  State,  otherwise  to 
the  person  so  placing  it,  or  his  executors,  or  administrators, 
until  a  trustee  is  appointed  to  take  charge  of  it  or  its  income, 
and  then  to  such  trustee." 
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Property  so  placed  may  be  of  any  kind.   The  court  said: 

"The  question  was,  'Are  the  premiums  paid  as  the  con- 
sideration for  the  contract  of  life  insurance,  personal 
property  placed  in  the  hands  of  the  insurance  company  as  an 
accumulating  fund  for  the  future  benefit  of  heirs  or  other 
persons  within  the  meaning  of  this  statute  ? '  We  think  not. 
The  premiums  are  paid  absolutely  to  the  corporation  as  the 
consideration  for  a  policy  of  insurance.  .   .  . 

"If  the  insurance  is  payable  in  case  of  death  of  the  in- 
sured, to  his  legal  representatives,  and  he  dies  leaving  no 
widow  or  issue,  the  insurance  is  not  for  the  'benefit  of  heirs 
or  other  persons'  but  goes  into  his  general  estate,  to  be 
administered  as  other  personal  assets.  If  anything  is  left 
after  payment  of  debts,  the  heirs  take  by  descent  and  not  by 
purchase,  as  when  the  fund  is  placed  in  the  hands  of  a  corpor- 
ation to  accumulate  for  their  future  benefit." 

In  Blouin  vs.  Phaneuf,  81  Maine,  176,  decided  in  1889, 
the  policies  involved  were  payable  to  the  legal  representatives 
of  the  insured  and  his  estate  was  solvent.  The  question  was 
whether  the  insurance  proceeds  went  to  the  trustees  under  the 
will  of  the  testator  or  to  the  widow  and  children  under  the 
statute,  and  the  court  said : 

"To  be  sure  there  are  some  indirect,  inferential  indica- 
tions that  the  testator  may  have  supposed  that  this  money 
formed  a  part  of  the  fund  from  which  some  of  his  bequests 
were  to  be  paid;  but  that  is  not  sufficient. 

"To  dispose  of  money  accruing  from  life  insurance 
policies  in  a  manner  different  from  that  which  the  law  con- 
templates the  testator  must  use  language  directly  significant 
of  his  intention  in  this  respect ;  classed  by  the  legislature  as 
this  fund  is,  it  is  not  to  be  appropriated  to  the  payment  of 
debts,  or  of  any  pecuniary  legacy  couched  in  general  terms 
merely,  even  to  the  widows  and  children,  unless  it  is  ex- 
pressly referred  to  as  the  fund  from  which  such  payment  is 
to  be  made,  and  it  does  not  pass  by  any  residuary  clause." 

After  quoting  the  above  and  somewhat  more  from  Hathaway 
vs.  Sherman,  61  Maine,  the  court  held  that  the  fund  in  question 
went  to  the  widow  and  daughter  under  the  statute,  one-third 
to  the  widow  and  two-thirds  to  the  daughter. 

In  Hamilton  vs.  McQuillan,  82  Maine,  204,  decided  in  1889, 
the  estate  was  solvent.  No  premiums  had  been  paid  within 
three  years  preceding  the  death  of  the  insured.  His  will 
gave  proceeds  of  the  life  insurance  policies  to  persons  other 
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than  the  widow.  There  were  no  children.  The  court  held 
that,  notwithstanding  Chapter  75  Revised  Statutes,  Section  10: 

"It  was  competent  for  the  testator  to  make  such  disposi- 
tion of  the  fund  as  he  chose,  inasmuch  as  his  estate  was 
solvent,  notwithstanding  he  left  a  widow.  .  .  .  The  limita- 
tion of  such  testamentary  disposition  to  the  widow  or 
issue,  as  provided  in  Sec.  10,  Chap.  75,  Revised  Statutes,  in 
respect  to  funds  accruing  from  insurance  on  the  life  of  the 
testator,  applies  only  in  cases  where  the  estate  is  insolvent. 
When  the  estate  is  solvent,  and  the  testator  leaves  a  widow 
or  issue,  or  both,  he  has  the  same  power  of  disposition  by 
will  over  such  funds  as  he  has  over  any  other  personal 
property  belonging  to  his  estate.  But  the  intention  of  the 
testator  to  bequeath  the  same  to  others,  including  his 
widow  or  issue,  must  be  explicitly  declared  by  the  terms  of 
the  will,  otherwise  it  will  not  pass  by  the  will,  but  will 
descend  in  accordance  with  Sec.  10,  C  75,  to  which  we  have 
referred." 

In  Fox  vs.  Senter,  83  Maine,  295,  decided  in  1891,  the 
insurance  policies  were  payable  to  the  legal  representatives 
of  the  insured  and  one  policy  specified  "for  the  sole  use  and 
benefit  of  his  estate."    The  court  says: 

"It  is  settled  law,  that  a  solvent  testator,  leaving  a 
widow,  may  dispose  of  life  insurance,  by  will,  to  persons 
other  than  his  widow. 

"It  is  clear  that  he  intended  to  give  his  widow,  now 
well  advanced  in  years,  the  use  of  his  entire  property,  in- 
cluding life  insurance,  save  the  small  bequest  to  charity,  to 
secure  to  her  a  continued  home,  where,  for  so  many  years, 
they  had  happily  dwelt  together.  There  were  no  debts,  and 
the  intent  seems  so  plain  that  the  testator  meant  to  dispose 
of  the  life  insurance,  by  will,  as  a  part  of  his  property,  that 
it  must  be  held  to  have  been  specifically  devised  in  general 
terms,  as  effectually  as  if  specifically  named  in  the 
will." 

In  Douglas,  Administrator,  vs.  Parker,  84  Maine,  522, 
decided  in  1892,  there  was  an  attempt  by  the  administrator 
of  the  insured  to  recover  from  the  widow  a  part  of  the  proceeds 
of  life  insurance  payable  to  her  as  beneficiary  equal  to  the 
amount  of  premiums  paid  by  her  husband,  claiming  that  the 
proceeds  to  that  extent  were  a  part  of  his  estate  for  the  payment 
of  debts,  the  amount  sought  to  be  recovered  being  the  premiums 
paid  within  three  years  prior  to  his  decease.  In  disposing  of 
this  claim  the  court  says: 
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"We  do  not  think  this  claim  can  be  sustained.  It  was 
decided  in  Cragin  vs.  Cragin,  66  Maine,  517,  that  the 
statutes  referred  to  (Revised  Statutes  Chapter  64,  Section 
48,  Clause  4,  and  Revised  Statutes  Chapter  75,  Section  10) 
are  not  applicable  to  a  case  like  this;  that  these  provisions 
refer  only  to  the  distribution  of  money  received  on  a  life 
policy  belonging  to  the  estate;  that  when  by  the  terms  of  the 
policy  or  the  contract  of  insurance,  the  money  is  payable 
directly  to  the  widow,  or  to  the  widow  and  children,  it  does 
not  belong  to  the  estate,  and  cannot  be  collected  by  the 
administrator;  and  that  the  beneficiaries  take  the  money  not 
as  distributees  but  as  donees;  and  not  in  the  proportions 
provided  by  the  statute,  but  in  the  proportions  provided  by 
the  contract  of  insurance." 

The  court  held  that  in  the  case  at  bar  this  action  could 
not  be  maintained  to  recover  any  of  the  money  payable  to  the 
widow  and  to  her  paid  by  the  insurance  company. 

Golder  vs.  Chandler,  87  Maine,  63,  decided  in  1894,  is 
an  action  to  construe  the  will  of  Joseph  Chandler.  Testator 
had  two  policies  of  insurance  upon  his  life.  One  was  for  $2,500 
"payable  to  his  legal  representatives  for  his  heirs  and  assigns." 
There  was  no  assignment.  The  other  was  for  $1,000  "payable 
to  his  executors,  administrators  or  assigns."  Both  policies 
were  paid  to  his  executors.  Testator  provided  that  all  legacies 
be  paid  "out  of  my  (his)  personal  estate."  The  personal 
estate  was  insufficient  for  payment  of  debts,  legacies  and  ex- 
penses of  administration.  Query:  Can  the  money  received 
from  the  policies,,  or  any  part  of  it,  be  applied  to  the  payment 
of  debts,  legacies,  expenses  of  administration,  or  for  the  purpose 
named  in  the  second  item  of  the  will,  relating  to  his  cemetery 
lot?  There  was  one  daughter,  Rosie  E.  Chandler,  who  was 
the  sole  heir.  Held:  that  the  first  policy,  without  deduction 
of  any  kind  except  the  expense  to  the  estate  for  collecting  the 
same,  should  go  to  the  daughter.  It  constituted  no  part  of 
the  testator's  personal  estate.  The  second  policy,  less  three 
years'  premiums  and  interest  thereon  and  the  expense  of  col- 
lecting, should  go  to  the  daughter  and  not  to  the  estate.  In 
considering  the  questions  the  court  said,  as  to  the  first 
policy: 

"It  was  the  duty  of  the  executors  to  collect  the  amount 
of  the  policy,  but  when  the  money  was  received  by  them, 
they  held  it  charged  with  a  trust  for  the  heirs  of  the  testator. 
As  in  this  case  Rosie  E.  Chandler  is  the  sole  heir  of  the 
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testator,  she  is  entitled  to  the  whole  fund.  It  did  not 
constitute  any  part  of  the  personal  estate  of  the  testator. 

"This  policy  does  not  fall  within  the  provisions  of  R.  S. 
c.  75,  sec.  10,  which  authorizes  a  disposition  by  will,  under 
certain  limitations,  of  money  received  from  insurance  on 
life.  The  rights  of  the  parties  are  the  same  as  if  the  policy 
was  in  terms  payable  to  Rosie  E.  Chandler.  No  deduction 
of  premiums  for  three  years,  as  provided  in  Section  10,  is  to 
be  made  from  the  proceeds  of  this  policy;  but  the  whole 
amount  received,  with  the  interest  thereon,  which  the 
executors  have  received,  is  to  be  paid  to  the  heir,  Rosie  E. 
Chandler,  as  her  absolute  property,  less  the  expenses,  if  any, 
to  the  estate,  in  collecting  the  money." 

and  as  to  the  second  policy: 

"The  other  policy  for  $1,000  was  payable  to  the  testator's 
executors,  administrators  or  assigns.  The  proceeds  of  this 
policy  are  within  the  provisions  of  the  statute.  The  pre- 
miums paid  thereon  within  three  years  of  his  death,  with 
interest  thereon,  are  to  be  retained  by  the  executors,  and  be 
treated  as  part  of  his  personal  estate,  to  meet  the  calls  of  the 
will.  The  balance  will  go  to  the  heir,  Rosie  E-  Chandler, 
there  being  no  widow,  according  to  the  statute,  unless  it  is 
disposed  of  by  the  will  of  the  testator. 

"The  provisions  of  the  will  are  clear  and  explicit.  In  all 
the  legacies,  the  testator  specifies  that  they  shall  be  paid  out 
of  his  personal  estate.  Can  the  fund  derived  from  this  one 
thousand  dollar  policy  be  regarded  as  the  personal  estate 
of  the  testator?  We  think  not.  .  .  .  The  statute  allows  it 
to  be  treated  as  part  of  his  estate  if  there  was  no  widow  or 
issue.  If  the  estate  is  solvent,  the  statute  allows  it  to  be 
disposed  of  by  will.  If  insolvent,  and  there  is  either  a  widow 
or  children,  or  both,  the  disposition  by  will  must  be  among 
them.  If  the  testator  intended  to  dispose  of  the  proceeds  of 
this  one  thousand  dollar  policy,  by  his  will,  he  should  have 
used  apt  words  to  effect  that  intention.  .  .  .  This  will 
makes  no  mention  of  the  life  insurance ;  and  no  expression  in 
it  affords  any  evidence  that  the  testator  intended  to  change 
the  direction  which  the  law  gives  to  such  insurance  money, 
except  the  fact  that  it  now  appears  that  the  personal  estate 
is  insufficient  to  pay  the  debts  and  bequests  in  the  will. 
...  A  man's  'personal  estate'  includes  all  his  property 
other  than  real  estate  over  which  he  has  absolute  dominion 
and  control,  which  he  may  dispose  of  by  gift  or  sale,  at  his 
option,  which  he  may  change  from  one  species  of  property 
to  another,  and  may  use  and  expend  for  his  personal  needs, 
or  pleasures,  or  which  may  be  subject  to  the  payment  of  his 
debts.  Most  of  these  attributes  do  not  attach  to  a  policy  on 
life.    It  cannot  be  reached  by  creditors  during  the  life  of 
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the  insured  but  for  any  surplus  of  premiums  paid  for  two 
years,  in  excess  of  $150  per  year,  they  may  have  a  lien  upon 
the  policy. 

"If  the  insured  dies  intestate,  the  money  received  from 
insurance  on  his  life,  deducting  three  years'  premiums,  does 
not  constitute  a  part  of  his  estate  for  the  payment  of  debts, 
if  he  leaves  a  widow  or  issue.  The  statute  authorizes  a  dis- 
position of  the  fund  by  will,  under  certain  limitations,  but 
this  authority  is  more  in  the  nature  of  a  power  of  appoint- 
ment than  a  direct  legacy  of  property  and  does  not  extend 
beyond  the  statute  authority." 

Wyman,  Assignee,  vs.  Gay,  90  Maine,  36,  decided  in  1897, 
is  an  action  of  trover  to  recover  certain  personal  chattels  and 
also  two  policies  of  life  insurance,  the  first  a  paid-up  policy 
of  the  value  at  the  time  of  assignment  of  $153.06,  and  the 
other  having  a  cash  surrender  value  at  that  time  of  $192.46. 
The  annual  premium  on  each  policy  was  $100.36.  The  plaintiff 
is  the  assignee  in  insolvency  of  Alfred  W.  Houston,  the  insured. 
Defendant  is  a  creditor  to  whom  property  and  insurance  policies 
were  sold  and  conveyed  in  satisfaction  of  a  debt,  with  knowledge 
at  time  of  assignment  that  insured  was  insolvent.  It  appeared 
that  the  conveyances  were  made  in  fraud  of  the  insolvent 
law.  The  defense  was  that  the  insurance  was  exempt  and 
therefore  did  not  belong  to  the  assignee  in  insolvency.  Held: 
that  the  defense  was  not  well  founded  and  the  assignee  in 
insolvency  could  recover. 

The  opinion  contains  some  peculiarities.    The  court  said: 

"Revised  Statutes,  c.  49,  sec.  94,  is  invoked.  That 
section  exempts  all  such  policies  where  the  annual  premium 
is  less  than  $150,  meaning  on  each  one,  from  'attachment 
and  from  all  claims  of  creditors,  during  the  life  of  the 
assured.'  This  statute  means  to  allow  the  assured  such 
property,  while  he  holds  it,  free  from  the  claims  of  creditors, 
but  when  he  sells  it  for  cash,  he  will  have  received  its 
equivalent,  and  the  purchaser  will  hold  an  investment,  a 
security  that  is  just  as  much  a  part  of  his  estate  as  a  bond 
or  promissory  note  would  be. 

"So  when  the  insured  assigns  his  policy  in  payment  of  a 
debt,  the  policy  becomes  assets  in  the  hands  of  a  creditor, 
and  he  should  not  thereby  be  permitted  to  gain  a  fraudulent 
preference  in  his  own  favor  over  other  creditors  of  the  same 
debtor.  When  the  assured  parts  with  his  policy,  he  places 
it  without  the  protection  of  the  statute.  It  then  becomes 
the  same  as  any  chattel  and  the  title  goes  to  the  assignee  in 
insolvency,  rather  than  to  work  a  fraud.    Any  other  doc- 
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trine  might  be  made  to  thwart  the  equality  of  creditors  and 
make  it  possible  for  a  dishonest  debtor  to  give  his  property 
to  a  single  creditor.  He  might  take  his  entire  assets  and 
procure  numerous  policies  of  insurance  with  annual  pre- 
miums of  not  over  $150  on  each,  as  in  this  case,  and  appro- 
priate the  whole  of  them  to  a  favored  creditor." 

The  determination  of  this  case  seems  to  be  that,  while 
the  owner  of  an  insurance  policy  may  have  the  benefit  of  it 
under  the  exemption  laws  so  long  as  he  keeps  it  and  does  not  use 
it  in  the  way  most  to  his  advantage,  if  he  disposes  of  the  exempt 
property  so  as  to  make  it  of  practical  use  to  him,  he  thereby 
loses  the  benefit  of  the  exemption. 

Pulsifer  vs.  Hussey  et  al.,  97  Maine,  439,  decided  in  1903, 
is  an  action  by  a  trustee  in  bankruptcy  of  Charles  E.  Hussey, 
the  insured,  against  the  bankrupt  and  his  daughter  to  recover 
the  cash  surrender  value  of  a  policy  of  life  insurance.  The 
policy  was  issued  March  1,  1893,  and  was  a  20- Year  combination 
Life  and  Endowment,  payable  to  the  insured  if  he  survived 
the  endowment  period,  otherwise  payable  to  his  wife  as  bene- 
ficiary. It  contained  provisions  for  surrender  at  five-year 
periods.  July  10,  1900,  the  wife,  having  obtained  a  divorce, 
assigned  her  interest  in  the  policy  to  the  insured  and  he  there- 
upon made  an  assignment  of  the  policy  and  its  proceeds,  if 
he  died  before  the  policy  matured,  to  his  daughter,  Mrs.  Gove. 
At  the  time  of  this  assignment  he  owed  substantially  all  the 
debts  that  caused  his  bankruptcy  on  March  8,  1901.  The 
policy  had  a  surrender  value  on  March  1,  1898,  and  would 
have  a  surrender  value  on  March  1,  1903,  by  the  terms  of  the 
policy.  The  company  did  allow  surrenders  at  other  times  but 
not  as  a  legal  right.  The  trustee  in  bankruptcy  claimed  the 
surrender  value  that  the  company  would  allow  as  an  act  of 
grace  on  March  8,  1901.  Held:  that  the  action  could  not  be 
maintained;  that  under  the  Maine  statutes  and  the  Bankruptcy 
Act  the  policy  was  exempt  and  the  creditors  had  no  right  to 
it;  that  it  belonged  to  Mrs.  Gove,  the  daughter,  by  statute, 
in  case  insured  died  before  maturity,  the  premium  being  less 
than  $150  per  year;  that  the  assignment  to  her  was  valid;  that 
she  would  take  the  proceeds  without  the  assignment  and  that 
the  assured  could  give  it  to  her  by  will.    The  court  said: 

"Plaintiff  claims  that  the  assignment  to  Mrs  Gove  is 
invalid,  as  a  fraud  against  creditors.  This  contention  can- 
not be  sustained.    The  policy  is  a  combination  life  and 
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endowment.  When  issued  the  amount  insured  was  payable 
to  Hussey,  the  insured,  if  he  survived  twenty  years;  but  if 
not,  then  it  was  payable  to  his  then  wife,  Lizzie.  When  she 
assigned  her  interest  to  Mr.  Hussey,  the  policy  then  became 
payable  to  him,  if  he  survived  the  endowment  period, 
otherwise  to  his  personal  representatives  or  assigns.  .  .  . 
The  assignment  to  Mrs.  Gove  is  not  of  the  whole  policy,  as 
it  might  have  been,  but  only  of  the  right  to  the  fund,  if  the 
assured  shall  die  before  the  endowment  period  of  twenty 
years.  If  he  survives  that,  he  receives  the  money,  and  Mrs. 
Gove  gets  nothing.  The  right  thus  assigned  had  no  sur- 
render value — that  remained  to  the  assured  for  the  endow- 
ment period — it  had  no  value  as  to  creditors,  for  it  was 
absolutely  exempt  from  their  claims,  under  the  bankrupt 
act  and  the  State  statute.  It  was  entirely  competent  for 
Mr.  Hussey  to  make  that  assignment,  practically  a  designa- 
tion of  a  new  beneficiary — his  creditors  are  not  harmed  and 
cannot  complain — but  after  the  assignment  to  Mrs.  Gove, 
and  filing  with  the  company  a  copy,  as  required  by  it,  she 
became  the  rightful  and  legal  owner  of  the  insurance,  if  Mr. 
Hussey  shall  not  survive  the  endowment  period.  If  he  does, 
she  takes  nothing.  Even  as  heir  the  result  would  be  the  same, 
or  it  could  have  been  accomplished  by  will  of  Mr.  Hussey." 

The  distinction  between  this  and  the  last  preceding  case 
seems  to  be  that  in  the  former  case  the  assignment  of  the  in- 
surance worked  a  preference  among  creditors  contrary  to  the 
insolvency  statute,  and  was  to  some  one  outside  the  persons 
designated  by  the  statute  under  consideration  here,  whereas 
in  the  latter  case  the  assignment  was  in  accordance  with  the 
terms  of  the  statute  and  did  not  work  a  preference  to  creditors 
but  disposed  of  the  insurance  proceeds  as  the  law  would  have 
disposed  of  them. 

It  also  may  be  noted  in  passing  that  in  this  case  the  Maine 
court  holds  that  the  surrender  value  to  which  the  trustee  in 
bankruptcy  is  entitled  is  the  value  to  which  the  insured  has 
a  right  by  the  express  terms  of  the  contract  and  not  by  the 
grace  or  practice  of  the  company.  In  this  respect  the  holding 
differs  somewhat  from  that  of  some  other  courts. 

Section  19  of  Chapter  77,  R.  S.  1903,  applies  in  cases  of 
insolvent  estates  only  and  has  no  application  when  the  estate  is 
solvent. 

Section  106  of  Chapter  49,  R.  S.  1903,  is  an  exemption 
statute  and  has  no  application  to  the  proceeds  of  life  insurance 
payable  on  the  death  of  the  insured.    It  exempts  from  the 
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claims  of  creditors  and  from  attachment  on  such  claims  all 
life  and  accident  policies  and  the  money  due  thereon  when 
the  annual  premium  paid  by  the  debtor  on  such  policy  does 
not  exceed  $150.  One  may  hold  as  many  policies  with  annual 
premiums  of  not  to  exceed  $150  each  as  he  may  desire,  and  all 
are  exempt,  but  if  the  annual  premium  on  any  single  policy 
on  his  life  exceeds  $150  annually,  then  his  creditors  may  have 
a  lien  on  the  policy  for  the  excess  of  such  premiums  over  $150 
as  the  insured  may  have  paid  during  the  preceding  two  years, 
unless  the  policy  has  been  pledged  or  assigned  in  good  faith, 
in  which  case  the  claim  of  the  pledgee  or  assignee  is  superior 
to  any  lien  of  other  creditors.  It  is  to  be  noted  that  during 
the  life  of  the  insured  the  only  right  creditors  can  have  in  the 
insurance  on  the  life  of  their  debtor  is  the  premiums  on  each 
policy  in  excess  of  $150  annually  paid  by  the  debtor  within 
two  years  of  the  time  the  creditor  seeks  to  enforce  his  lien. 
But  on  the  death  of  the  insured  all  the  premiums  paid  by  him 
within  three  years  form  a  part  of  his  personal  estate  for  all 
purposes,  including  the  payment  of  debts. 

Perhaps  this  paper  would  not  be  complete  without  a  reference 
to  the  case  of  In  re  George  H.  Cables,  67  Maine  582,  where  it 
was  held  that  the  proceeds  of  insurance  on  the  life  of  a  father 
payable  to  a  trustee  for  his  daughter  were  no  part  of  his  estate, 
but  vested  in  the  trustee  under  the  contract  and  was  not 
inherited  by  the  daughter. 

And  also  to  the  case  of  Stowe  vs.  Phinney,  78  Maine  244, 
where  it  is  held  that  a  policy  payable  to  administrators  or 
executors  for  the  sole  benefit  of  children  named  is  payable  to 
the  administrators  or  executors  in  trust  under  an  express  trust 
and  that  a  creditor  of  one  child  cannot  hold  the  insurance 
company  by  trustee  process. 

Summary. 

I  think  the  effect  of  the  foregoing  statutes  and  decisions 
may  be  reduced  to  the  following  statements  and  conclusions: 

1.  The  property  of  an  estate  of  a  deceased  person,  even  that 
which  is  exempt  during  his  life,  except  a  very  few  designated 
items,  is  subject  to  the  payment  of  his  debts. 

2.  Policies  of  life  and  accident  insurance  and  the  proceeds 
thereof,  the  annual  premium  on  each  of  which  does  not  exceed 
$150,  are  exempt  from  attachment  during  the  life  of  the  in- 
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sured,  but  each  such  policy  may  be  subject  to  a  lien  in  favor 
of  creditors  in  such  amount  as  the  annual  premiums  paid 
thereon  by  the  debtor  within  two  years  exceed  $150  per  year. 
The  annual  premium  means  premium  on  each  policy,  not  the 
aggregate  premiums  on  all  policies. 

3.  If  the  exempt  policies  are  assigned  or  sold  ..in  fraud  of 
the  insolvency  laws — that  is,  with  knowledge  of  the  pur- 
chaser or  assignee  that  the  insured  at  the  time  of  transfer  is 
insolvent — the  exemption  is  lost  and  the  policies  in  the  hands 
of  the  purchaser  become  property  of  the  insolvent  estate  as 
much  as  if  they  were  bonds  or  promissory  notes. 

4.  If  the  insurance  is  payable  by  the  terms  of  the  policy 
to  designated  beneficiaries  other  than  the  executors,  adminis- 
trators or  assigns  of  the  insured  or  to  them  for  the  use  or 
benefit  of  a  designated  person  or  persons,  no  part  of  the  pro- 
ceeds of  the  insurance  belongs  to  or  forms  a  part  of  the  estate, 
except  the  cost  to  the  estate  of  collecting  the  money,  without 
regard  to  the  solvency  or  insolvency  of  the  estate. 

5.  If  a  widow  or  widower  or  issue  survive  the  insured,  no 
part  of  the  proceeds  of  life  insurance,  except  an  amount  equal 
to  the  premiums  paid  thereon  during  the  three  years  next 
preceding  his  decease  and  the  interest  thereon,  becomes  a  part 
of  his  estate.  Such  premiums  and  interest,  when  the  policy 
is  payable  to  his  estate,  do  become  a  part  of  the  general  funds 
of  the  estate  for  all  purposes. 

6.  If  the  insured's  estate  is  insolvent  and  he  leaves  no 
surviving  widow  or  issue,  the  statute  (Ch.  77,  Sec.  19)  has  no 
application  and  the  entire  proceeds  become  a  part  of  his  estate 
for  all  purposes,  including  the  payment  of  debts,  and  only  the 
excess  over  the  debts,  if  any,  can  be  disposed  of  by  will. 

7.  If  a  widow  or  issue  survive  insured,  whether  the  estate 
is  solvent  or  insolvent,  no  part  of  the  insurance  proceeds, 
except  the  premiums  and  interest  thereon  for  three  years, 
can  be  used  to  pay  debts,  allowances  to  widow,  or  bequests, 
unless  the  will  so  provide  in  plain  and  explicit  language. 

8.  A  policy  payable  ' '  for  the  benefit  of  his  wife  and  children 
is  no  part  of  a  decedent's  estate,  cannot  be  collected  by  the 
administrators,  and  is  not  subject  to  Revised  Statutes,  Chapter 
77,  Section  19. 
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9.  When  there  is  no  widow  or  issue,  if  any  part  of  the 
insurance  fund  remains  after  payment  of  debts,  the  heirs 
take  by  descent  and  not  by  purchase. 

10.  Legacies  payable  from  the  testator's  personal  estate 
are  not  payable  from  the  proceeds  of  insurance  policies  payable 
to  executors  or  administrators  of  the  insured. 

1 1 .  The  whole  estate  and  those  having  a  right  to  the  funds 
are  interested  in  an  action  to  collect  the  proceeds  of  life  insur- 
ance payable  to  the  executors  or  administrators.  The  proceeds 
belong  to  the  estate  to  the  extent  of  the  premiums  paid  within 
three  years  and  the  interest  thereon,  and  to  the  widow  or 
widower  and  issue.  The  legal  representative  is  the  proper 
person  to  institute  the  suit  on  policy,  as  he  represents  all 
interests. 

12.  If  the  estate  is  insolvent  and  a  widow  or  widower  or 
issue  survive,  the  insured  may  dispose  of  the  proceeds,  except 
the  premiums  and  interest  reserved  by  the  statute,  by  will 
only  to  such  survivors  in  such  proportions  as  he  may  desire. 

13.  One  who  makes  an  investment  of  this  sort,  with  these 
statutes  before  him,  should  understand  that  he  makes  it  for 
the  exclusive  benefit  of  his  widow  or  issue  or  some  of  them,  if 
they  or  any  of  them  survive  him,  and  that  his  power  of  dis- 
position over  it  is  limited  to  designating  the  proportion  each 
may  take  or  which  ones  of  the  class  shall  take,  if  his  estate 
prove  insolvent.  It  is  more  a  power  of  appointment  than  of 
disposition. 

14.  If  the  estate  is  solvent,  then  the  insured  may  dispose 
of  his  insurance  as  he  pleases,  but  if  he  would  change  the 
direction  of  insurance  proceeds  from  the  course  that  they 
would  take  if  the  estate  were  insolvent — the  course  directed 
by  the  statute — he  must  use  explicit  language  directly  significant 
of  such  intent. 

15.  Such  funds  will  not  pass  under  a  general  residuary 
clause  or  under  a  general  bequest  that  does  not  expressly  show 
the  intent  to  have  it  paid  from  the  insurance  fund. 

16.  Where  the  policy  is  payable  directly  to  the  widow  and 
children,  it  does  not  belong  to  the  estate  and  the  beneficiaries 
take  the  money  not  as  distributees  but  as  donees  and  not  in 
the  proportions  provided  by  statute  but  as  provided  by  the 
contract. 
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17.  An  insured  may  sell  or  assign  his  policy  payable  to 
his  personal  representatives  or  use  it  as  security  for  his  debts, 
if  not  in  fraud  of  the  insolvency  law,  but  the  balance  of  the 
proceeds  after  discharging  the  liens  so  placed  upon  it  will  inure 
to  the  benefit  of  his  widow  and  children. 

18.  An  assignee  of  the  insured  who  takes  the  assignment  in 
good  faith  and  free  from  fraud  has  a  good  title. 

19.  As -the  statutes  now  stand,  the  rights  of  widows  and 
widowers  in  the  insurance  of  the  other  are  the  same,  and  the 
rules  above  stated,  mutatis  mutandis,  apply  whether  the 
insured  be  man  or  woman. 

These  statutes  present  some  peculiarities  and  the  omission 
of  certain  important  parts  of  the  original  Act  of  1844  by  the 
revisers  has  given  rise  to  needless  questions  as  to  the  true 
intent  and  meaning  of  the  law.  Still  the  courts  have  con- 
strued the  statutes  with  an  enlightened  appreciation  of  the 
beneficial  purposes  of  insurance  and  in  a  way  to  compel  the 
protection  which  insurance  is  designed  to  furnish  in  those 
cases  where  it  is  most  needed.  In  a  wise  manner  the  insurance 
must  protect  the  widow  and  orphan  when  misfortune  overtakes 
the  breadwinner  and  death  has  removed  the  husband  and  father. 
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